IN THE SUPREME COURT OF TENNESSEE
AT NASHVILLE
October 5, 2000 Session

IN RE: THE ADOPTION OF FEMALE CHILD, E.N.R.

Appeal by Permission from the Court of Appeals, Middle Section
Chancery Court for Lawrence County
No. 8663-97 Robert L. Jones, Judge

No. M 1998-00417-SC-R11-CV - Filed April 6, 2001

The parental rights of Timothy Ray Rose, a convicted rapist serving a twelve-year sentence, were
terminated by the trial court pursuant to Tenn. Code Ann. 8 36-1-113. On appeal, Mr. Rose
challenged the constitutionality of § 36-1-113(g)(6) and 8 36-1-113(c)(2), which permit termination
of an inmate’s parental rights under certain circumstances. Mr. Rose's congtitutional challenge,
however, was raised for the first time in closing argument before the trial court. Accordingly, we
hold that the constitutional challenge was not timely made and therefore has been waived except to
the extent the challenged statutes are so clearly or blatantly unconstitutional as to obviate the
necessity for any discussion. We hold that 8§ 36-1-113(g)(6) and 8§ 36-1-113(c)(2) are not clearly or
blatantly unconstitutional. Further, Mr. Rose hasfailed tocomply with Tenn. R. Civ. P. 24.04, Tenn.
R. App. P. 32, and Tenn. Code Ann. 8§ 29-14-107(b), which require that the Attorney General be
notified of any constitutional challengeto aTennesseestatute. Accordingly, weaffirm thejudgment
of the Court of Appedals.
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OPINION
BACKGROUND

Timothy Ray Rosewas charged with the April 1992 aggravated rape of afive-year-old girl.
In January 1993, Mr. Rose began dating Amy Stanford, now Amy Reed. Mrs. Reed became
pregnant with Mr. Rose’s child in March of that year. Mrs. Reed testified that she learned of the
charges aganst Mr. Rose only after she became pregnant.

E.N.R. was born to the unwed couple in December 1993. Mr. Rose attended the birth and
visited the newbornfrequently. Mr. Rose did not pay for prenatal care. Hedid, however, gve Mrs.
Reed the mgjority of an income tax refund he received after the birth. In 1994, Mr. Rose pleaded
guilty to rape and was sentenced to twelve years. He has been imprisoned in the Tennessee
Department of Corrections since April 1994.

Sincehisincarceration, Mr. Rosehassent $177.09in child support. Mrs. Reed returned most
of thissum to Mr. Rosg, at hisrequest, for hisusewhileincarcerated. Mrs. Reed and E.N.R. visited
Mr. Rosefrequentlyduring hisfirstyear of incarceration. Mrs. Reed eventually stopped visiting Mr.
Rose because she “finally realized” that he had committed the rape and had been lying to her. Her
last visit was in October 1996.

Mrs. Reed married Jonathan Reed in 1997. In August of that year, Mr. and Mrs. Reed filed
apetition toterminate Mr. Rose’ s parental rights regarding E.N.R. and to permit Mr. Reed to adopt
E.N.R. At the same time, Mr. Rose filed a petition to legitimize E.N.R. that was provisionally
granted.

At the hearing, Mr. Rose, his mother, brother, and aunt, Mr. and Mrs. Reed, Mrs. Reed’s
mother, and Mr. Reed’ s mother each testified. At the close of al evidenceand just prior to closing
argument, the trial court announced “ preliminary inclinations” in favor of terminating Mr. Rose's
parental rights pursuant to Tenn. Code Ann. 8 36-1-113(g)(6). During closing argument,Mr. Rose's
counsel, for thefirst time, claimed that 8§ 36-1-113(g)(6) and § 36-1-113(c)(2) wereunconstitutional .

Following argument, thetrial court held that 8 36-1-113(g)(6) had been satisfied and that the
child  sbest interestswoul d be served by termination of Mr. Rose' sparental rights. Acoordingly, the
court ordered Mr. Rose s parental rights terminated, dismissed his petition for legitimization, and
granted the adoption petition. Mr. Rose appeal ed.

Mr. Rose argued on appeal that 8 36-1-113(g)(6) violates the Due Process Clause of the
Fourteenth Amendment of the United States Constitution. The Court of Appeals noted that the
procedural requirements for challenging the constitutionality of a statute had not been satisfied in
thiscase. In particular, the Attorney General of Tennessee had not been provided with notice of the
challenge as required by Tenn. R. Civ. P. 24.04, Tenn. R. App. P. 32, and Tenn. Code Ann.
§ 29-14-107(b). A maority of the intermediate court held that under its own case law it had
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discretion either to remand the case for further proceedings and notice to the Attorney General or to
refuseto address the constitutional challenge. It opted for the latter approach and affirmed the tria
court’sorder in all respects. One judge dissented. We granted review.

ANALYSIS

The Consti tutional Challenge

Tennessee Code Ann. § 36-1-113 governs termination of parental rights. A parent’ srights
may be terminated only upon:

(1) A finding by the court by clear and convincing evidence that the grounds for
termination o[f] parental or guardianship rights[enumerated in § 36-1-113(g)] have
been established; and

(2) That termination of the parent’sor guardian’ srightsisin the best interests of the
child.

Tenn. Code Ann. 8§ 36-1-113(c). The ground for termination rdevant to thiscaseisfound at Tenn.
Code Ann. 8 36-1-113(g)(6). It authorizes termination when:

[t]he parent has been confined in acorrectional or detention facility of any type, by
order of the court as aresult of acriminal act, under a sentence of ten (10) or more
years, and the child isunder eight (8) years of age at thetime the sentenceis entered
by the court.

Mr. Roseasksthis Court to find these statutesunconstitutional . Hisrequest, however, comes
before the Court in an awkward posture. On October 16, 1997, Mr. Rose, pro se, filed an answer to
the Reeds adoption/termination petition. The constitutionality of the termination of parental rights
statutes was not raised. Mr. Rose moved for appointment of counsel on December 4, 1997, and
counsel was appointed on December 19, 1997. The termination hearing washeld on May 15, 1998.
Therefore, Mr. Rose' s counsel had approximately five monthsin which to file a pleading or motion
challenging the constitutionality of the statutes in question. No such constitutional challenge was
raised.

Careful review of the record shows that Mr. Rose raised no constitutional chall enge
whatsoever until closing argument during the May 1998 heaing, nearly nine months after the
petition for termination had been filed. Immediately prior to closing argument, thetrial court made
preliminary findings that strongly suggested that it would find from the evidence both that Tenn.
Code Ann. 8 36-1-113(g)(6) had been proven by clear and convincing evidence and that termination
wasin E.N.R.’sbest interests. Only then doesthetranscript of the hearingreferenceaconstitutional
challenge to thestatutes:



MR. CHEATWOOD: It's our position that this ground “6,” “36-01-113(g)6,” is
unconstitutionally broad because it’s a fundamental right between a parent and a
child. And beforethe state or any governmental body can terminatethat or interfere
withthat . . . there hasto [be] acompellinginterest and avery strict scrutiny applied.

And thislaw isjust, in our position, too broad . . .. Under thislaw all that matters
istheten year sentenceand “bam,” andit’ sour position that that isunconstitutional ly
too broad.

But in candor to the Court, the court of appeds in the Eastern Section — As |
understand the law, this Court is bound to follow the court of appeals, whether
Eastern, Middle or Western.

THE COURT: | think so.

MR. CHEATWOOD: —hasdecided that that is constitutional, but wewould like to
reserve that for the possibility of appeal as far as the “unconstitutional” and get on
to the best interest of the child standard.

Mr. Rose’' s counsel then went on to briefly argueagainst the constitutionality of § 36-1-113(c)(2),
the “best interests of the child” test.

The dissenting opinion below correctly noted that “the record does not reveal precisely how
Mr. Rose’ s lawyer challenged the constitutionality of Tenn. Code Ann. 8 36-1-113(g)(6).” It went
on, however, to opine that the hearing transcript indicates that the parties “were aware that the
constitutionality of the statutory grounds for terminating Mr. Rose’ s parental rights was at issue.”
We are unconvinced that was the case.

Thevery first sentenceof the Reeds' argument intheir brief to this Court states, “ Petitioners
would point out that defendant never raised this constitutiond argument beforethe Trial Courtuntil
closing argumert at trial.” Nothingin the record contradicts this assertion. We are bound by the
contents of the record which was Mr. Rose’ s duty, as the appellant, to make. See, eg., Tenn. R.
App. P. 24(b); Statev. Ballard, 855 S.W.2d 557, 560 (Tenn. 1993); Harrison v. Arndd, 558 SW.2d
831,833 (Tenn. 1977); Davisv. Boyd, 241 SW.2d 510, 510-11 (Tenn. 1951). Mr. Rose’ schall enge
to the constituti onality of § 36-1-113 may well have been initiated at some point prior to closing
argument. Nevetheless,

[o]ur Court must make decisions based on matters within the record and not outside
of the record. When an appellant or any party seeks review of issues before our
Court, that party must prepare arecord which conveys afair and complete account
of what transpired in the trial court. If the record is incomplete, this Court is
precluded from considering the issues raised.



State v. Locust, 914 SW.2d 554, 557 (Tenn. Crim. App. 1995). We are reluctant to creatively
construethe present record as showingaproperly raised and argued challengeto the constitutional ity
of a statute when even the implication is unclear.!

Our reluctance is especially justified given the absence of aruling by thetrial court on the
constitutional challenge. Interestingly, the Court of Appealsflatly stated, “ Thetrial court also upheld
the congtitutionality of Tenn. Code Ann. § 36-1-113(g)(6), relying on Worley v. State Department
of Children’ s Services, no. 03A01-9708-JV-00366, 1998 WL 52098 (Tenn. App. Feb. 10, 1998) (no
Tenn. R. App. P. 11 applicationfiled).” From what sourcethe Court of Appealsderived thisnotion
isunclear. Our review of the record shows that thetrial court never affirmatively decided theissue
of constitutionality, either orally from the benchor initswritten order, and certainly never provided
citation to any authority for that supposed ruling.

The transcript, as quoted above, shows that Mr. Rose’' s counsel referred to a case from the
Eastern Section as having held § 36-1-113(g)(6) constitutional. The court did not, however, make
any ruling in reference to that case. The court, as an aside, merely agreed with counsel that trial
courts generally are bound to follow the Courts of Appeals, irrespective of geographical location.
It istoo broad a construct of the transcript to view the court’s three-word digression, “I think so,”
as aruling on the statute’ s constitutionality based specifically on Worley.?

Moreover, the court speaks through its order, not through the transcript. See, e.q., Morat v.
State Farm Mut. Auto. Ins. Co., 949 SW.2d 692, 696 (Tenn. Ct. App. 1997); Ladd v. Honda M otor
Co., 939 SW.2d 83, 104 (Tenn. Ct. App. 1996). The court’s June 6, 1998, terminaion order is
devoidof any adjudication, indeedany discussion, of Mr. Rose’ sconstitutional challenge. Theorder
simply applies § 36-1-113 without additional commert.

Perhaps the Court of Appealsinferred from thetrial court’ s application of 8 36-1-113(g)(6)
that thetrial court impliedly ruled the statute to be constitutional. 1f any inference should be drawn
from the court’ ssilencein this case, however, itisthat the court refused to consider a constitutional
challenge improperly raised for the first time in closing argument. Cf. In the Matter of Valle 31
S.W.3d 566, 571 (Tenn. Ct. App. 2000) (refusing to consider constitutional challenge for first time
on appeal in part because record was silent as to facts necessary to disposition of the issue).

lWe are aware that “[w]hen issues not raised by the pleadings are tried by express or implied consent of the
parties, they shall be treated in all respects asif they had been rased in the pleadings.” Tenn. R. Civ. P. 15.02. Inthe
absence of any indication of implied consent by the Reeds or express or implied disposition by the trial court, we cannot
find that theissue of the constitutionality of Tenn. Code Ann. § 36-1-116 wastried. See Zack Cheek B uilders, Inc. v.
McL eod, 597 S.W.2d 888, 890 (Tenn. 1980) (discussing Tenn. R. Civ. P. 15.02).

2Furthermore, any assertion that the trial court was bound to follow Worley was incorrect. Worley, as an
unpublished decision, was non-binding persuasiv e authority. See Allstate Ins. Co. v. W atts, 811 S.W .2d 883, 886 n.2
(Tenn. 1991); State v. Franklin, 919 S.W.2d 362, 367 (Tenn. Crim. App. 1996).
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Section 36-1-113is presumed to be constitutional. See, e.q., Inre Burson, 909 S.W.2d 768,
775 (Tenn. 1995). Mr. Rose, as challenger, bore the “heavy burden of overcoming that
presumption.” SeeHelmsv. Tenn. Dep't of Safety, 987 S.W.2d 545, 550 (Tenn. 1999). Theburden
of proof and persuasion rests with him even though § 36-1-113 affects afundamental right. WRG
Enters., Inc. v. Crowell, 758 S\W.2d 214, 215-16 (Tenn. 1988); see generally Hawk v. Hawk, 855
SW.2d 573 (Tenn. 1993). Numerous Tennessee cases hold that thetrial court must be afforded the
first opportunity to judge whether a challenger has met those burdens.

A conclusory contention that astatute is unconstitutional, raised for the first timein closing
argument and only after the court indicates the merits do not weigh in that litigant’ sfavor, does not
present an attractiveissue for appellaereview. ThisCourt “isacourt of appealsand errors, and we
arelimited in authority to the adjudication of issuesthat are presented and decidedin thetrial courts
and arecord thereof preserved as prescribed in the statutesand Rules of thisCourt.” Dorrier v. Dark,
537 S.W.2d 888, 890 (Tenn. 1976) (emphasisadded). Wefind, onthisrecord, that the chal lenge to
theconstitutionality of 8 36-1-113(g)(6) and § 36-1-113(c)(2) wasneither “ presented” nor “ decided.”

We do not lightly find the constitutional question waived. “[T]he importance of correctly
resolving constitutional issues suggests that constitutional issues should rarely be foreclosed by
procedural technicalities.” Richardsonv. Tenn. Bd. of Dentistry, 913 SW.2d 446, 457 (Tenn. 1995).
No one should be more keenly aware of theimportance of theissue a hand than Mr. Rose. Still, this
record showsthat hisargument against the constitutionality of thestatute that would deprivehim his
parental rights was little more than an afterthought.

The record shows that the constitutional challenge in this case was lateraised, minimally
addressed, characterized by counsel as mentioned only for the purpose of preserving it for appeal,
and perhaps was smply a last ditch effort to overcome the court’s preliminary findingsin favor of
the opposition. To now rely upon theimportance of thisissue asgroundsfor appellatereview isnear
hypocrisy given the short shrift it received at trial whereit could have, and should have, beenfully
adjudicated. See Tenn. R. App. P. 36 (gppellate court need not grant relief “to a party responsible
for an error or who failed to takewhatever action was reasonably available to prevent or nullify the
harmful effect of an error”); cf. In re Shane, 753 A.2d 409, 415 (Conn. App. Ct. 2000) (refusing to
consider incarcerated mother’ s Eighth Amendment challenge to termination of parental rights due
to scant analysisin brief).

“Since the constitutional validity of [§ 36-1-113(g)(6)] was not raised in the trial court no
opportunity was afforded for the introduction of evidence which might be material and pertinent in
considering the validity of the statute.” Lawrencev. Stanford, 655 S.W.2d 927, 929 (Tenn. 1983).
In Lawrence, wereversed the Court of Appeals, finding that it had improperly adjudicated the issue
of the constitutionality of a statute. The only procedural distinction to be made between this case
and Lawrence is that in Lawrence, the appellants failed to challenge the constitutionality of the
statutein question “at any point in the proceedingsin thetrial court.” Id. at 929 (emphasis added).
Here, Mr. Rose made some minimal effort to raise the constitutional issuein the trial court, albeit
improperly at the last minute.




Thisdlight distinction might have made somedifferenceif therecord provided any indication
that thetrial court actually adjudicated the constitutionality of this statute. Therecord doesnot. We
are of the opinion that there islittle difference between an issue improperly raised before the trial
court at thelast minute and onethat wasnot raised at all. SeeMallicoat v. Poynter, 722 S\W.2d 681,
682 (Tenn. Ct. App. 1986) (“The jurisdiction of this court is appellate only and we consider those
issues which aretimely brought to the attention of thetrial court.” (emphasis added)). Asthisissue
of the constitutionality of 8 36-1-113(g)(6) wasnot properly raised inthetrial court, it haseffectivdy
been waived for full consideration on appeal.

It haslong been the general rule that questions not raisedinthetrial court will not be
entertained on appeal and this rule applies to an attempt to make a constitutional
attack upon the validity of astatute for the first time on appeal unless the statute
involved is so obviously unconstitutional on its face as to obviate the necessity for
any discussion.

Lawrence v. Stanford, 655 S.W.2d at 929.2

Weholdthat neither § 36-1-113(g)(6) nor § 36-1-113(c)(2) isblatantly unconstitutional. We
wish to make clear, as we did in Lawrence, that we are not fully adjudging the constitutionality of
§ 36-1-113. Rather, we are holding only that the Court of Appeals properly refused to consider the
congtitutional challenge. See Lawrence, 655 S.W.2d at 929-30.

Failure to Notify the Office of the Attorney Generdl

Thereisadefect in addition to Mr. Roseé sfailure to properly challenge the constitutionality
of 8§ 36-1-113(g)(6). The Office of the Attorney General must be notified of any effort to challenge
the constitutionality of Tennessee statutes. Such noticeis specifically required at the trial level by
statute:

if [a] statute, ordinance, or franchise is of statewide effect and is alleged to be
unconstitutional, the attorney general and reporter shdl also be served with a copy
of the proceeding and be entitled to be heard.

Tenn. Code Ann. § 29-14-107(b). The Tennessee Rulesof Civil Procedure also require noticeto be
provided at thetrial level:

3See also City of Elizabethton v. Carter County, 321 SW.2d 822, 827 (Tenn. 1958) (“W e do not have any
sympathy for the practice of raising constitutional questions forthe first time on appeal, unless a statute is so obviously
unconstitutional on its face as to obviate the necessity for any discussion.”); Williamsv . Realty Dev. Co., 33 S.W.2d 64
(Tenn. 1930); Sweeney v.Dep’t of Transp., 744 S.W .2d 905, 906-07 (Tenn. Ct. App. 1987); Mallicoat, 722 S.W.2d at
682. But cf. Vickersv. State, 145 S.W.2d 768, 768 (Tenn. 1940).
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Notice to Attorney General When Statute, Rule or Regulation Is Questioned

When the validity of a statute of this gate or an administrative rule or regulation of
thisstateisdrawn inquestion in any action to which the State or an officer or agency
is not a party, the court shall require tha notice be given the Attorney General,
specifying the pertinent statute, rule or regulation.

Tenn. R. Civ. P. 24.04. Additiona ly, notice must be provided whenever a constituti onal chall enge
israised on appeal. Tenn. R. App. P. 32.

None of these provisions was satisfied in this case. There is no indication that Mr. Rose
provided the Attorney General with notice at the trial court level. The absence of notice is
unsurprising in light of the fact that his challenge was first made at the close of the case.

Nevertheless, the court is required, pursuant to Tenn. R. Civ. P. 24.04, to ensure that notice
of the constitutional challenge has been provided to the Office of the Attorney General. Thisrule
makes it clear that the trial court sits as gatekeeper to inquire whether notice has been provided to
the Attorney General by the challenger and to suspend proceeding on the constitutional challenge
until such notice has been provided and aresponse from the Attorney Geneal received.

Thetrial court in this case did not err, however. It isunreasonable to expect atrial court to
suspend a proceeding upon the untimely mention by counsel that a statute is unconstitutional. A
court is obligated to ensure compliance with the notification rules only after the question of
constitutionality has been put properly at issue by thechallenger. Becausethe chdlengeinthiscase
was not timely raised, the trial court had no obligation under Tenn. R. Civ. P. 24.04.

CONCLUSION

Mr. Rose failed to timely raise a challenge to the constitutionality of Tenn. Code Ann.
8 36-1-113(g)(6) and 8 36-1-103(c)(2). Hischalengeis, therefore, waived except to the extent that
the statutes are clearly or blaantly unconstitutional. The statutes at issue in this case are not clearly
or blatantly unconstitutional. Mr. Rose’ sconstitutional challengehasthereforebeenwaived. Failure
to timely raisethe issue at trial was compounded by the fact that the Attorney General was not
properly informed of the constitutional challenge as required by statute and rule. Accordingly, we
affirm the judgment of the Court of Appeals. Costs of this appeal are taxed to Appellant, Timothy
Ray Rose, for which execution may issueif necessary.

JANICE M. HOLDER, JUSTICE



